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This article is part of a quarterly column discussing how defense
attorneys can learn from the eight character archetypes of the classic
"hero's journey" identified by screenwriter and author Christopher
Vogler, and how to apply these archetypes to white collar trials. This
installment discusses what attorneys can learn from "The Great
Gatsby" and how they can help their witnesses to emulate the ally
archetype modeled by the novel's narrator.

April marked the 100th anniversary of the publication of "The Great
Gatsby" by F. Scott Fitzgerald. In the novel, we see the protagonist
— Jay Gatsby — solely through the eyes of Nick Carraway, the
narrator.

Indeed, Carraway's role in the novel gave rise to "the Gatsby effect,"
a shorthand description of any story where we see the main
character only through the eyes of a minor character who is often
also the narrator.[1]

What does the Gatsby effect have to do with white collar trials? In
this article, we consider how Carraway aligns with one of the / :
archetypes from Vogler — an ally, albeit a sometimes reluctant one Mary Parrish McCracken
— and how this archetype may arise in white collar trials.

In Vogler's structure, the ally travels with the hero through the journey and serves multiple
functions. Other examples of allies include the Knights of the Round Table, allies to King
Arthur; Sancho Panza, ally to Don Quixote; and Dr. Watson, ally to Sherlock Holmes.

Allies at trial can be found in unexpected witnesses, even when, like Carraway, they are
reluctant to testify or repelled by aspects of the client's conduct. Further, at a white collar
trial, if the defendant cannot take the stand, the entire trial becomes a landscape for the
Gatsby effect. It is only through our allies' eyes that the jury can perceive the client
meaningfully and conclude, like Carraway, that "Gatsby turned out alright in the end."

How do we successfully translate Carraway and the Gatsby effect to the courtroom? There
are five principles to keep in mind to ensure that your witness effectively performs the role
of ally at trial.

Make sure your ally is from "the Midwest."

In the opening pages of "The Great Gatsby," Carraway establishes himself as a solid
Midwesterner of good upbringing, who went to college at Yale University and has now
decided, with the approval of his family, to return to the East Coast and begin a Wall Street
career.

By doing so, and by adding an allusion to Gatsby's fate and the fate of those around Gatsby,
the reader immediately knows two important facts about Carraway: First, he is enough of
an insider to have seen "riotous excursions with privileged glimpses into the human heart,"
but he has also remained an outsider — a principled American citizen who casts a skeptical
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eye upon the conduct on trial, so to speak, in the novel. Second, we quickly learn that
Carraway has now returned to the Midwest, and has thus already discharged his duty as an
ally to the main character.

Of course, your ally at trial need not literally be from the Midwest geographically, but we do
well to take a lesson from Fitzgerald's structure of the narrator who is simultaneously an
outsider with a trustworthy origin story, and also a closely observing insider.

The tension between outsider and insider helps us to believe Carraway even when he relays
the most outlandish or unattractive things. Jurors are to a white collar trial lawyer as
readers are to a novelist.

The novelist needs the reader to have a temporary suspension of disbelief. Otherwise, the
reader will put the book down. Your ally serves a similar role at trial, with suspension of
disbelief turning into belief.

Whatever your ally understands and approves of — or at least tolerates — at trial, so will
the jury.

Identify your trial's "green light at the end of Daisy's dock."

In the novel, Daisy Buchanan — the lost love of Gatsby's life — has a mansion across the
sound from Gatsby's gaudy house. At the end of Buchanan's dock is a green light that,
among other things, exemplifies how close Gatsby has finally come to Buchanan — and yet
how far away she still is.

The tension between distance and closeness we see with Buchanan's green light is reflected
in the distance and closeness that Carraway experiences with all the characters, a tension
that renders him more believable and more reliable, rather than less. Because of his
Midwestern bona fides and common sense, he keeps his distance from the excesses and
weaknesses of the main characters. Yet, he is close enough to them that he becomes part
of their lives.[2]

At trial, our ally witness will be most effective if they are comfortable with that tension, and
maintain the same level of comfort even under cross-examination by the government. The
prosecution on cross will inevitably demand that our witness pick sides — and will castigate
them in closing as being wishy-washy or simply irrelevant if the witness declines the
invitation and rests comfortably with the tension.

If your ally is the defendant's chief financial officer, for example, and they tell a financial
story that is both favorable and unfavorable to the defendant, the prosecution may choose
to minimize the more defendant-friendly by arguing that the CFO put their personal loyalty
to the defendant over their professional obligation, and tried to strike an unconvincing
middle ground that the jury should reject.

The defense should argue that the middle ground is where the truth lies, the ally testified to
that truth, and thus the ally should be believed.

Ensure your ally is memorably unremarkable.
What would the jury remember about your ally witness? Allies play second fiddle to the star

of the show — which, in a white collar trial, is the defendant. We need Dr. Watson in order
to understand Sherlock Holmes, but a series based on the retired physician would not be



compelling for most.

Perhaps more so than for any other witness archetype, the ally witness needs to be recalled
in the jury room not for themself, but rather for the client. The ally is not on trial. It does
the defense little good if the jury loves the ally so much that they forget what the ally is
saying and how that testimony validates the defendant and discredits the government. The
ally should leave a deep impression, but almost no surface footprint.

For that reason, a good ally in a business crime case is often a competent but not
overwhelming middle manager; a successful, but not flashy, vendor, supplier or
counterparty; or a person in a position with extensive platforms to observe the defendant,
e.g., in human resources, information systems, security personnel and the like.

Your ally should cement their credibility by sharing some jurors' distaste for the
defendant.

In most trials involving business crimes, the government's opening paints a lurid picture of
the defendant's greed, heartlessness, and willingness to ignore legal rules, social norms and
professional standards to enrich themselves at the expense of others. There might be
evidence supporting such an image, and there might be circumstances that prevent the
defendant from testifying.

In all but the most unusual cases, at least some jurors will have a visceral distaste for your
client or their business. Such distaste can cloud a juror's discernment. How do we address
this problem?

In "The Great Gatsby," Carraway freely acknowledges in the first chapter and in the last —
in his opening and closing, so to speak — that there was a great deal about Gatsby he did
not admire: Gatsby, Carraway tells us, "represented everything for which I have an
unaffected scorn." Still, despite Gatsby's moral complexities, Carraway concludes Gatsby
was "worth the whole damn bunch put together."

One reason we believe Carraway is because he makes no effort to sugarcoat Gatsby's
character or to explain away his deep, sad flaws. At trial, of course, this can be tricky
business: A cross-examination where the witness agrees with more statements than when
they are on direct examination is a problem.

If the defendant cannot tell their own story, however, then the ally-witness needs to do it
for them. To be believed, the ally may need to enhance their credibility by sharing some of
the jurors' distaste. An ally might readily agree that the defendant's conduct is not
admirable or ethical, yet remain firm that the conduct was customary and permissible.

The ally-witness should be able to believably endorse the defendant.

Ultimately, the ally is only useful if they endorse the defendant. Carraway does so gracefully
in the novel: "Gatsby turned out all right at the end."

At trial, this moment for the ally arises less often as an affirmative declaration than as the
witness's resistance to the government's trial story. That resistance is believable because of
the ally's outsider/insider quality that Carraway displays.

If we prepare our ally and walk them through the principles set out above, even the most
reluctant ally may cause the jury to see the light — green or otherwise.
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[1] "Of course, not every story can be organized around a single activity; still there is
something to be learned about the degree to which our vision of a major character can be
governed by the attitudes of minor characters. We might call this 'the Great Gatsby effect.""
Margot Livesey, The Hidden Machinery: Essays on Writing (2017) at 60. Livesey has
published eight novels and one story collection. Her work has appeared in the New

Yorker, Vogue, and the Atlantic, and she is the recipient of grants from both the National
Endowment for the Arts and the Guggenheim Foundation.

[2] Indeed, he falls in love with Jordan Baker, Daisy's professional-golfer friend.
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