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For the Young 
Defense Lawyer Ten Things I Wish 

I’d Known before 
My First Trial

After months—and often years—of 
spending endless hours doing case inves-
tigation, reviewing documents, taking and 
defending depositions, writing motions 
and briefs, trial time arrives at last. Your 
hard work finally pays off. All you need is 
to follow your trial plan (which is very pre-
pared, highly organized, color-coded and 
exceedingly brilliant… if you do say so 
yourself). With all your skill and just a lit-
tle luck, you’re destined not only to win, but 
to dazzle. You’re certain to be the next Clar-
ence Darrow!

For the older lawyer, the fear and excite-
ment of that first trial—regardless of the 
outcome—never fades away. Neither does 
the stinging “list” of the things that you 
know now, but wish you’d known then. 
I certainly have my own list, which I am 
sharing in the hopes that your own list will 
be much shorter. So here it goes… the top 
10 things I wish I’d known before my first 
trial:

Number 10: I wish I’d known how dif-
ferently each judge handles jury selection 

and how fast jury selection happens. To 
be effective, you need to understand fully 
how your particular judge will handle this 
process so that you’re not caught off guard 
and unable to screen the potential jurors in 
your case properly. How big is the venire? 
Does the judge have “standard” questions 
that he or she asks the venire first? Is there 
a time limit on voir dire? Are there any sub-
jects that are off-limits (i.e., religious affil-
iation)? Are there subjects that can only be 
inquired into via a written juror question-
naire? How does he or she handle chal-
lenges? How long does he or she give you 
between strikes to make your next deci-
sion? The best way to prepare is to get a 
full description of the judge’s jury selec-
tion procedures and to go watch your judge 
do jury selection before you have to do it in 
your case.

Number 9: I wish I’d known to be pre-
pared to argue a Batson Challenge. Although 
we all hear about such challenges in consti-
tutional law class during law school, deal-
ing with them in the real world requires 
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No matter the amount 
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expect the unexpected.

All young lawyers dream about their first jury trial. No 
older lawyer can ever forget his or hers.
  For a young lawyer, your first jury trial is one of the 
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preparation and practice. You should know 
what the legal standards are (and are not) 
so you can argue them effectively if one 
comes up in your case. While it may never 
come up, it’s better to be prepared than to 
look foolish in front of the judge and your 
opposing counsel.

Number 8: I wish I’d known when, why 
and how you need to make an offer of proof 
and fully understood how important it is 
for an appeal. If the court excludes evidence 
that you wanted to admit, you must make a 
proffer on the record (but outside the pres-
ence of the jury) stating what the evidence 
was that you would have introduced and 
the reason that you wanted to offer it. Also, 
with all exhibits, you should check with the 
court reporter each day after trial to make 
sure your “admitted/excluded/proffered” 
list matches the court reporter’s list. You 
should also make sure that you’ve entered 
and offered proof on all of the exhibits you 
need to before you rest your case.

Number 7: I wish I’d known to ask 
beforehand if there would be a court 
reporter at the trial. Believe it or not, it’s 
not automatic in every court. Some state 
courts require you to ask for one.

Number 6: I wish I’d known to file a 
written motion for a judgment as a mat-
ter of law at the time you make the argu-
ment. I was under the (mis)impression that 
these motions are made orally at the close 
of the plaintiff ’s case and at the close of all 
of the evidence. After all, how else would 
you know what the plaintiff did or did not 
prove? Well, you don’t know all the details 
before trial. Nevertheless, you can still 
prepare a written motion as if the plain-
tiff failed to prove all of the elements of 
her case (list each one separately and pro-
vide an explanation). That way, just in case 
you accidentally forget to argue something, 
it’s in the record in writing. (The written 
motion for judgment as a matter of law 
made at the close of all the evidence also 
gives you a head-start on post-trial motions 
seeking to have the jury’s verdict set aside 
after the fact.)

Number 5: I wish I’d known how impor-
tant jury instructions are and how to pre-
serve your objections to the judge’s failure 
to give them. Simply copying and filing 
pattern jury instructions is not always suf-
ficient. You should think critically about 
the issues in your case and review the pro-

posed instructions carefully to ensure that 
they correctly state the law and are under-
standable for the jury (at least as much 
as jury instructions can be). Also, make 
sure you object on the record to improper 
instructions proposed by the other side and 
to the court’s failure to give your proposed 
instructions. If you don’t make a record of 
it, you risk waiver.

Number 4: I wish I’d known how much 
jurors watch you and how they make judg-
ments about you (and your client) based 
on those observations. During trial, you’ll 
feel like someone’s eyes are on you every 
second. That’s because they are. So, when 
sitting at counsel table, coming into the 
courtroom, talking to a paralegal or get-
ting a drink of water in the hallway, make 
sure you appear calm and respectful. In 
the same way, you should tell your client 
and witnesses how to act (and not act) dur-
ing the trial.

Number 3: I wish I’d known to be bet-
ter prepared for the objections that I knew 
were coming and wish I’d better studied 
(and memorized) the rules of evidence to 
prepare for the surprise ones. Evidentiary 
foundations are particularly important. If 
you want to admit a particular document, 
you should know which witness you are 
going to use to get it admitted, what the 
necessary predicate is to authenticate the 
document and what the necessary pred-
icate is to overcome a hearsay objection 
(i.e., if it is a business record, know the 
foundation, etc.). The best piece of evi-
dence in the world is meaningless if you 
can’t get it into evidence. So, remember 
that great “smoking gun” medical record 
that you have? Keep in mind that the doc-
tor may not testify at the trial. Many states 
have statutes that allow medical records 
to be self-authenticating if you have a cer-
tified copy. So, make sure you have a cer-
tified copy before the first day of trial. The 
bottom line is that you need to have a plan 
for getting every piece of evidence into the 
record. During trial, all the rules, even 
the most basic ones, become a blur when 
the other side shouts out an objection that 
you hadn’t anticipated and all eyes are 
on you. You might even want to create a 
“cheat sheet” to keep with you that lists 
the appropriate exceptions/responses to 
all of the standard objections. Also, make 
sure that you actually get a ruling from the 

judge on each objection in order to pre-
serve it for the record. “Let’s move on” does 
not constitute a ruling on an evidentiary 
objection.

Number 2: I wish I’d known whether or 
not I was allowed to talk to jurors after the 
trial. If you are in a jurisdiction that allows 
you to talk to them immediately after trial, 
you need to know that so that if you want to 
talk to them, you can hurry to talk to them 
as soon as the case ends. Many jurors will 
try to race out of the courthouse as soon as 
the judge releases them from jury service, 
so you might consider asking the judge 
to inform the jurors before he or she dis-
misses them that the lawyers would like 
to speak with them. I also wish I’d known 
that sometimes the jurors will tell you what 
they think you want to hear, not what they 
actually think. For example, I asked a juror 
once whether he would have voted for my 
client or the plaintiff in a case that settled 
immediately before closing statements. 
The juror told me that he was “totally in 
our camp.” I was thrilled, since several of 
the other jurors told me the same thing! 
Five minutes later, I was standing around 
the corner and overheard the same juror 
telling the plaintiff ’s lawyer he would have 
voted for him!

Number 1: I wish I’d known and fol-
lowed the “Mother” rule: eat healthy, try to 
get enough sleep and exercise before and 
during trial. You really need to be at the 
top of your game, and you can’t do that if 
you’re not taking care of yourself. I did not 
eat or sleep enough during my first trial; 
thank goodness it only lasted a week. The 
very supportive partner I was working with 
(who’d been telling me for days to get rest 
and eat well) said that if I fainted, he would 
scoot me out of the way and would take over 
my argument.

There are few things as exciting and 
rewarding as your first trial. Despite all of 
your preparation, hard work and adher-
ence to “lists,” however, there will always 
be something that happens that you didn’t 
expect. Unfortunately, that never changes. 
There is always some new approach you’ve 
never seen before, some ruling you didn’t 
expect, and there’s always something new 
to learn. But the good news is that’s what 
keeps trial work so exciting. Good luck. 
Maybe you will be the next Clarence Dar-
row after all!�


